INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
JUDY D. LONG,
Plaintiff,
V. Case No. 03-2570-JWL

JO ANNE B. BARNHART,
Commissioner of Social Security,

Defendant.

MEMORANDUM AND ORDER

Fantiff Judy D. Long brings this action pursuant to 42 U.S.C. 88 405(g), 1383(c)(3)
seeking judicid review of the find decison of defendant Jo Anne B. Banhat, the
Commissoner of Socid Security (the Commissoner), denying Ms. Long's applications for
disability insurance benefits (DIB) under Title 1l of the Socid Security Act, 42 U.S.C. 8§ 423,
and supplemental security income (SSI) under Title XVI of the Sociad Security Act, 42 U.S.C.
§ 138la. PHaintiff contends the Commissoner ered by faling to assgn adequate weight to
the opinions of her treating and examining physicians, by finding her dlegaions less than fully
credible, and by faling to establish that she could perform aternative work other than her past
rdevant work. For the reasons explained below, the court agrees in part and reverses and
remands this case to the Commissoner for further proceedings consgent with this

memorandum and order.




l. BACKGROUND

Fantff has a bachelors degree and a rdaivdy seady work history covering
goproximately fifteen years as a city cdek and before that as an assstant city clekk. On
October 9, 1999, she was severdy injured in a motor vehide accident when her vehide
collided with a semi-truck. She was immediately hospitdized and later that day underwent her
fird surgery for extensve injuries including abrasons, contusons, and numerous bone
fractures. She remained in the hospitd for approximatey two months and underwent numerous
additiond surgeries and extensve physica therapy.

Approximately nine months after the accident, in August of 2000, she attempted to
return to her work as a city clerkk in a pat-time cagpacity. Almost immediately, she began
experiencing headaches, short-term memory difficulties, difficulty concentrating, an inability
to stay focused, and abnormal movement in her left eye. A neurologist diagnosed her with a
probable head injury with a cerebral concusson and post head injury syndrome with impaired
concentration, memory, and attention to detall. The neurologist dso noted diplopia (double
vigon). Pantiff dso continued to experience pan in her extremities especidly where her
bones had been screwed together. In November of 2000, she underwent yet another surgery
for her physcd alments In a narative report dated January 12, 2001, plaintiff's primary
treating physician, Gregory M. Thomas, M.D., concluded:

In summary, this patient had a closed head injury which turns out to have

been the most devastating part of her severe car accident despite the many

fractures that took a long time to hed. She is not able to function at the city

cerk levd and, in fact, finds just smple clerical work beyond her abilities at
this time due to fatigue and inahility to stay on task with short term memory.




(Tr. a 277.) Around that same time period, plaintiff separated from her employment with the
city because she was unable to perform her job.

FRantiff intidly filed an agpplication for DIB and SSI on April 6, 2000, claiming that
she became disabled beginning October 9, 1999. This agpplication was denied on May 26,
2000, and dhe did not pursue this initid agpplication further. Later, she filed second
goplications for both DIB and SSI, claming that she became disabled beginning February 2,
2001. These applications were denied initidly and upon reconsderation. At plantiff's
request, an adminigraive law judge (the ALJ) hdd a hearing. The hearing was held on May 21,
2002, and both plantff and her attorney were present. On June 27, 2002, the ALJ rendered
a decison denying plantiff’'s clam for benefits. The ALJ found that plaintiff had not engaged
in subgtantial ganful activity since the dleged onset of her disability, that she suffered from
a Severe imparment or combination of imparments, tha her medicdly determinable
imparments did not meet or equa any of the criteria in the listing of impairments, that she was
undble to perform any of her past rdevant work, but that she has the resdua functional
capacity (RFC) to peform other work tha exigs in sgnificant numbers in the nationd
economy. Thus, the ALJ determined that plaintiff was not disabled and denied benefits. The
Appeds Council denied plantiff's request for review, and therefore the ALJs decison stands

as the Commissone’ sfina decison.

. STANDARD OF REVIEW




On apped, this court’s review of the Commissone’s determination that a claimant is
not disabled is limted. Hamilton v. Sec'y of HHS, 961 F.2d 1495, 1497 (10th Cir. 1992).
The court examines whether the decision is supported by substantial evidence in the record as
a whole and whether the correct legd standards were applied. Langley v. Barnhart, 373 F.3d
1116, 1118 (10th Cir. 2004); Hamlin v. Barnhart, 365 F.3d 1208, 1214 (10th Cir. 2004).
“Substantid evidence is such rdevant evidence as a reasonable mind might accept as adequate
to support a concluson.” Doyal v. Barnhart, 331 F.3d 758, 760 (10th Cir. 2003). “A
decison is not based on subgtantial evidence if it is overwhemed by other evidence in the
record or if there is a mere scintilla of evidence supporting it.” Langley, 373 F.3d a 1118
(quotation omitted); Hamlin, 365 F.3d a 1214 (same). The court neither reweghs the
evidence nor subgtitutes its judgment for that of the Commissoner. Langley, 373 F.3d a
1118; Hamlin, 365 F.3d a 1214. Grounds for reversd exig if the agency fals to gpply the
correct legd standards or fals to demondrate reliance on the correct legd standards. Hamlin,

365 F.3d at 1114.

1. ANALYSS

“The Commissoner follows a fivestep sequentid evaduaion process to determine
whether a damant is disabled.” Doyal, 331 F.3d a 760; see also 20 C.F.R. § 416.920
(explaning this five-step process). In this case, the ALJ determined that plantiff was not
dissbled at step five because he found that dthough plaintiff could not perform her past

relevant work she could perform other work that exigs in the nationa economy. At sep five,
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the Commissioner bears the burden of showing that the damant retans the RFC to perform
other work avaldble in the nationd economy, conddering such additiona factors as age,
education, and past work experience. Bowen v. Yuckert, 482 U.S. 137, 146, 148 & n.5 (1987);
Rutledge v. Apfel, 230 F.3d 1172, 1174 (10th Cir. 2000); Haddock v. Apfel, 196 F.3d 1084,
1088 (10th Cir. 1999).

In this case, the ALJ determined that plaintiff has the following RFC:

the clamant has the physicd capabilities to perform unskilled, sedentary work.
She is capable of lifting and carrying 10 pounds occasondly; she can sit 5 hours
during an 8 hour day and 45 minutes continuoudy; she can stand 3 hours during
an 8 hour day and 15 to 20 minutes continuoudy; she must be able to alternate
between stting and sanding after 15 to 20 minutes of danding and 45 minutes
of dtting; she cannot kned, squat, balance, or crawl; she cannot reach or work
above shoulder levd; she cannot dimb ladders, ropes, or scaffolds and can
occasondly dimb ramps and dairs, she can occasondly grasp and perform
fire manipulation with her right dominant hand; and she cannot operate a
keyboard or typewriter at a sustained, accurate speed. She is moderately limited
in her ability to remember locations and work-like procedures, understand and
remember detaled indructions, carry out detailed ingructions, maintain
atention and concentration for extended periods, and complete a normal
workday and workweek without interruptions from psychologicaly based
symptoms and to perform at a consgstent pace without an unreasonable number
and length of rest periods.

(Tr. a 27.) Basad on this RFC, the ALJ determined that plaintiff could not perform her past
rlevant work as a city clerk or assigant city clerk. The ALJ nonetheless found that plaintiff
is capable of meking a successful adjusment to work that exigs in dgnificant numbers in the
nationa economy. The ALJ explained that the vocationd expert (the VE) tedtified that a
person of plantiffs age, education, past rdevant work experience, and RFC could perform

goproximately ten to fifteen percent of the sedentary, unskilled base of jobs. The VE




specifically identified the jobs of survelllance sysem monitor, cashier, and call-out
operator/information clerk.

MPaintiff now argues that the ALJ ered by faling to assign adequate weight to the
opinions of her treating and examining physicians, by finding her dlegaions of disability less
than fully credible, and by falling to establish that she could perform dternative work other
than her past relevant work.

A. Weight Given to Medical Opinions

FPantiff argues that the ALJ erred in numerous respects by failing to assgn adequate
weight to the medicd opinions of record. Specificaly, she argues that the ALJ failed to assign
adequate weght to the opinion of her tregting physcian, Gary Habin, M.D., that she is limited
to working four to sx hours a day because of her musculoskeleta injuries. She dso argues
that the ALJ should have assigned grester weight to the opinion of her primary care physcian,
Dr. Thomas, that she is incapable of peforming physcd labor and would require extensve
reiraning and time to determine whether she could ever be ganfuly employed as a
consequence of short-term memory deficits With respect to plantiff's nonexertiona
imparments, plantff contends that the ALJ assgned too much weight to the concluson of
ElDean Kohrs, Ph.D., misconstrued the opinion of Lisa Lewis, Ph.D., and did not assgn enough
weight to the opinion of Kathy Pearce, Ph.D., which was in rdevant part consstent with Dr.
Lewiss opinion. For the reasons explained below, the court agrees with plaintiff’'s arguments
on these issues.

1. Dr. Harbin




In deciding how much weight to give a tresting source opinion, the ALJ mugt firg
determine whether the opinion is entitled to controlling weight. Langley, 373 F.3d at 1119;
Watkins v. Barnhart, 350 F.3d 1297, 1300 (10th Cir. 2003). “The ALJ is required to give
controlling weight to the opinion of a tregting physician as long as the opinion is supported by
medicdly acceptable dinicd and laboratory diagnogtic techniques and is not incongstent with
other substantid evidence in the record.” Hamlin, 365 F.3d a 1215. Even if the opinion is
not entitted to controlling weight, it is gill entitted to deference and must be weghed using
the following sx factors

(1) the length of the treatment relationship and the frequency of examination;

(2) the nature and extent of the trestment rdationship, induding the treatment

provided and the kind of examination or testing performed; (3) the degree to

which the phydcian’s opinion is supported by relevant evidence; (4) consistency

between the opinion and the record as a whole; (5) whether or not the physician

is a specidig in the area upon which an opinion is rendered; and (6) other

factors brought to the ALJs attention which tend to support or contradict the

opinion.
Langley, 373 F.3d at 1119 (quotation omitted); accord Watkins, 350 F.3d a 1301 (same); see
also 20 C.F.R. 88 404.1527(d), 416.927(d) (listing these factors); Soc. Sec. Rul. 96-2p, 1996
WL 374188, a *4 (duly 2, 1996) [hereinafter SSR 96-2p] (treating source opinions that are
not entitted to controlling weight are ill entitted to deference and must be weighed using dl
of the factors provided in 20 C.F.R. 88 404.1527 and 416.927). After consdering these
factors, the ALJ must give good reasons for the weight he ultimately assigns to the opinion.

Watkins, 350 F.3d at 1300; Doyal, 331 F.3d a 762; SSR 96-2p, a *5. In the end, the ALJ

must give specific, legitimate reasons for disregarding a tregting physician’s opinion that a




damant is disabled. Goatcher v. United States Dep't of Health & Human Servs., 52 F.3d
288, 290 (10th Cir. 1995).

The ALJ gave “litle weight” to Dr. Harbin's opinion that plaintiff is limited to working
four to gx hours as a consequence of her musculoskeleta injuries because Dr. Harbin
“provided no bads for this concluson” and this datement was “inconsgtent with his
indructions given on January 22, 2001 for the damant to perform progressive jogging, weight
lifing, and jump rope drills” (Tr. a 26.) Although the ALJ gave specific reasons for reecting
Dr. Harbin’ s opinion, those reasons were not particularly well founded.

The ALJ correctly observed that on January 22, 2001, Dr. Harbin outlined a physical
therapy plan for plantiff which directed her to perform progressve jogging, weight lifting, and
jump rope drills. Dr. Harbin's treatment notes from that day, however, noted that plaintiff was
barely able to do one leg hop on the left and unable to do a leg hop at dl on the right. Clearly,
plantiff would have had difficulty jogging and jumping rope given these limitations. It appears
tha the ALJ misgntepreted Dr. Harbin's thergpy plan as indicative of plantiff's ability to
perform those activities.  Further, the ALJ did not discuss the significance of Dr. Harbin's
treetment note from April 23, 2001, which identified decreased ranges of motion in some of
her joints, noted that X-rays showed “severe degenerative changes’ in her right foot, and Stated
that plantiff was “not progressng as fast in her rehab as what was seen in the past.” (Tr. a
380.) He recommended a five-year, as opposed to a previoudy anticipated two- to three-year
hedth dub membership. He dso predicted that plaintiff would require numerous surgeries in

the future. This treatment note somewha foreshadowed his directive only two months later
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on June 20, 2001, that plantiff's “work day is definitdy limited to probably 4-6 hours a day.”
(Tr. a 379.) Thus, the ALJs explanation that Dr. Harbin's statement is inconsstent with his
indructions on January 22, 2001, is incorrect. Further, the ALJ did not state that he was
decining to gve Dr. Harbin's opinion controlling weight because it was unsupported by
medicaly acceptable dinicd and laboratory diagnostic techniques. Thus, it appears that Dr.
Harbin's atement is likely entitled to controlling weight.

Even if the ALJ had a vdid basis upon which he could have declined to give this opinion
controlling weight, however, the ALJ was a a bare mnimum required to evauate the degree
of deference to which Dr. Harbin's opinion is entitled in ligt of the dx factors outlined above.
See, eq., Langley, 373 F.3d a 1120-21 (holding the ALJ ered by faling to evauate what
lesser weight a treating physcian’s opinion should be given). An examination of these factors
would have required the ALJ to acknowledge, for example, the dgnificance of Dr. Harbin's
treetment rdationship  with plantiff. He began working with plantiff on her physicd
rehabilitation efforts on November 1, 1999, while she was in the hospitd after the accident.
By the time he gave his opinion that she could only work four to 9x hours a day on June 20,
2001, he had been working with plaintiff on her physica rehabilitation for more than one and
a one-hdf years. During that time, he regularly performed physcd examinations of her and
examined x-rays of her heding joints. Further, his opinion is supported by the record as a
whole, induding plantiff's tesimony, the testimony of people with whom she used to work
demondrating that she tried but was undble to return to working full eight-hour workdays, and

the opinions of Dr. Thomas and Dr. Lewis, discussed infra. The ALJ aso did not discuss the




fact tha Dr. Habin appears to specdize in injury rehabilitation and therefore presumably
would be in a postion to evauate the conditions under which one of his patients would be &ble
to return to work.

In sum, the ALJs determindion that Dr. Harbin's opinion is entitled to “little weight”
iS unsupported by substantid evidence in the record and the ALJ falled to apply the correct
legd standards in congdering the weght to be given to Dr. Harbin’s opinion. Accordingly, the
court remands this case to the ALJ to reassess the weight to be given to Dr. Harbin's opinion,
but this time goplying the correct legd standards and evaluating al of the reevant evidence in
the record. See, eg.,, Watkins, 350 F.3d a 1301 (remanding for the Commissioner to apply
the correct legd standards in determining the weight to be assigned to a tredting physician’s
opinion).

2. Dr. Thomas

The ALJ dso gave “litle weight” to the opinions of plantiff’s primary care physcian,
Dr. Thomas, that plantff was incgpable of peforming physcd labor and would require
extensve refraning and time to determine whether she could ever be ganfully employed as
a consequence of short-term memory deficits. The ALJ discounted these opinions on the basis
that “[tlhere is no evidence of short-term memory deficits’; her scores on the Wechder
Memory Scale were in the high average and superior range on May 22, 2000, and in the average
range on November 2, 2000; Dr. Thomas is a generd practitioner and not a neurologist; Dr.
Thomas appears to have based his opinions on plantiff’s subjective complaints rather than
objective medica evidence, his dtatements are inconsstert with the record as a whole; he
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provided no bass for his datement that plantiff was incapable of performing physica labor;
and his treetment notes contain no evidence of severe physcd imparments which would
support this statement.

Some of the reasons that the ALJ gave for discounting Dr. Thomas's opinions are flatly
incorrect.  For example, the ALJs statement that there is no evidence of short-tem memory
deficits ignores contrary tesimony from plantiff and her co-workers as well as the results of
psychologicd test results as described by Dr. Lewis, to whom Dr. Thomas referred plaintiff
for psychologicd evduation, and Dr. Pearce, which are discussed infra. Further, Dr. Thomas's
opinions are not inconsstent with the record as a whole, which appears on baance to provide
some support for Dr. Thomas's opinion.  Further, as with Dr. Harbin's opinion, the ALJ faled
to goply the correct legd standards in evduding Dr. Thomas's opinion by faling to discuss,
firg, whether Dr. Thomas's opinions are entitled to controlling weight and, second, if not, the
degree of deference to which his opinions are entitlted in light of the sx factors outlined above.

In sum, as with Dr. Harbin's opinion, the ALJs determination that Dr. Thomas's opinion
is entitled to “litle weight” is unsupported by subgtantid evidence in the record and the ALJ
faled to goply the correct legd standards in consdering the weight to be given to his opinion.
Accordingly, the court dso remands this determination to the ALJ to reassess the weight to
be given to Dr. Thomass opinion, but this time applying the correct lega standards and
evaduating dl of the rdlevant evidence in the record.

3. Medical Opinions Concerning Plaintiff’s Mental Limitations
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In addition, the ALJ gave “litle weight” to the opinions of Dr. Pearce that plaintiff was
markedly limited in her abilities to maintain atention and concentration for extended periods
of time and to complete a normal workday and workweek without interruptions from
psychologicdly based symptoms and to peform a a consstent pace without an unreasonagble
number and length of rest periods. The ALJ discounted this opinion on the bass that Dr.
Pearce did not provide test results but merdly stated that plaintiff’s test scores were lower than
what one would expect gven her high 1.Q.; Dr. Pearce provided no bass for giving plaintiff
marked limitations, and Dr. Pearce's opinions are inconagent with the record as a whole, such
as Dr. Kohrs opinions tha plantff could learn and follow Imple indructions, concentrate
and pesd, reae to others in a mesningfu manner, and perform norma work activities in a
norma work schedule, which the ALJ stated was consstent with Dr. Lewis's statement that
neuropsychological test rexults indicated only mild neurocognitive imparment of higher
cognitive &bilities. The ALJ gave the opinions of Dr. Kohrs and Dr. Lewis “sgnificant weight
as they are conagent with the record and based on objective test results” (Tr. at 26.) Given
the ALJs rdiance on the fact that the opinions of Dr. Kohrs and Dr. Lewis are consistent and
contrary to the opinion of Dr. Pearce, each of those opinions is relevant in evauating the ALJs
logic.

On May 22, 2000, Dr. Kohrs performed a psychologicd examination of plaintiff. The
Weschler Adult Inteligence Scale-lll (WAIS1I) was administered and plaintiff demonstrated
intellectual  functioning in the superior range  The Weschler Memory Scde was aso

adminigered. Plaintiff demonstrated a generd memory in the high average range, a working
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memory in the superior range, no dggnificance between immediate and delayed visua or
auditory memory, auditory memory superior to her visud memory, and better delayed visud
memory than her immediate visud memory. Dr. Kohrs opined that plaintiff's ability to
perform ectivities of daly living, to learn and follow dmple indructions, to concentrate and
perdst in pace, to relate to others, and to perfform norma work activities in a norma work
schedule was not impaired by psychopathol ogy.

Dr. Thomes referred plantff to Dr. Lewis for psychologicd testing. On November 2,
2000, Dr. Lewis peformed a neuropsychologicad evaduation of plantiff. Dr. Lewis
adminigered the WAISII, Weschler Memory Scae-lll, Shipley Hartford Test, modified
Wisconsn Card Sort Test, Boston Naming Test, Phonologic Fuency Test, Aphasa Screening
Battery, Tral Making A & B, Hooper Test of Visud Organization, and fingertgpping test. Dr.
Lewis opined that plaintiff’s neuropsychological test performance indicated mild
neurocognitive imparment of specific brain-behavior higher cognitive abilities.  Specificdly,
plantff evidenced mild imparment of her working memory (i.e, difficulty taking in and
holding information in mind during problem-solving efforts), a weskness in recent auditory
memory (i.e, remembering conversations or ingdructions), a mild deficit in concept formation
and abstract problem solving <ill, and mild bilatera dowing of manua speed and dexterity.
Dr. Lewis concluded:

It has been a litle over a year dnce the patient’s accident. In terms of
spontaneous recovery of function, the most rapid period of recovery is likey
behind her, though ongoing improvement is likdy to occur a a more modest

rate over at least the coming year. Her treating physicians may wish to consider
the fdlowing interventions. First, working 3/4 time is likedy over-taxing her
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curent abilities.  She 4ill fatigues more rapidly than normal, in part because

doing previoudy easy activities is now difficult. When fatigued dl of her

ablities suffer, especidly those that have been impared by her TBI [traumatic

brain injury]. It may be advisable for her to drop back to four hours a day and

gradudly increase by one hour a day as she is able to tolerate it. If she is able

to work up to ful time this will likdy require incrementa increases over a 6-9

month period. . . .

(Tr. a 473-74.) Dr. Lewis recommended cognitive thergpy and suggested medication designed
to increase plaintiff’s ability to sustain focus.

On May 9, 2002, Dr. Pearce performed neurologicd testing at the request of plantiff's
atorney. The following tests were adminisered: WAISIII, Wechder Memory Scalelll,
Cdifornia Verba Leaning Test-ll, Rey-Ostereith Complex Figure Test, Tral Making Test,
Stroop Test, Controlled Ora Word Association, Wisconsn Card Scoring Test, and IVA
Continuous Performance Test. Dr. Pearce found that dthough plantiff's levd of intelectud
functioning was in the very superior range, her non-verba, visud spaia, and non-academic-
type abilities were dgnificatly greater than her verba <kills. In addition, her dgnificantly low
scores on the Wechder Memory Scae-lll indicated that plaintiff had experienced a sgnificant
decline in her memory abilities. Other test scores reveded that she is likely to have difficulty
performing tasks that are more complex and absiract, that require switching cognitive sets, or
that require her to change her atention and focus from one task to another. Although her
auditory modaity was average, her visud moddity was moderately impaired. Dr. Pearce
concluded:

The test results indicate that Judy has experienced a decline in a number of

cognitive abilities, including verba <kills, memory abilities, ability to peform
tasks that are complex or abstract, dbility to switch cognitive sets, ability to
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change her focus from one task to another, and deficits in visud attention

processes.  Judy is more likdy to experience these cognitive difficulties when

she is tired, under dress, or in a gtuation that involves a lot of simulation or

that is highly variable. Since the accident occurred over two years ago, . . . Judy

. is not likdy to regan much of the cognitive functioning that she has log. .
(Tr. a 523-24) Dr. Pearce further opined that plantiff is “markedly” limited in her abilities
to mantain attention and concentration for extended periods of time and to complete a normal
workday and workweek without interruptions from psychologicaly based symptoms and to
peform at a condgent pace without an unreasonable number and length of rest periods, and
dso that plantff is “moderatdy” limited in her &bility to perform numerous other cognitive
functions.

The ALJ reasoned that Dr. Kohrs opinion is condstent with the opinion of Dr. Lewis
because Dr. Lewis dated that plaintiff’s neuropsychologica test results indicated only a mild
neurocognitive imparment of higher cognitive abilities  As plaintiff correctly points out,
however, Dr. Kohrs opinion is otherwise largey inconsstent with Dr. Lewis's opinion. The
ALJ “is not entitled to pick and choose from a medica opinion, usng only those parts that are
favorable to a finding of nondisability.” Robinson v. Barnhart, 366 F.3d 1078, 1083 (10th
Cir. 2004). Although Dr. Lewis admittedly characterized plaintiff’s neurocognitive
imparment as “mild,” she nonetheess concluded that plaintiff’'s specific cognitive
imparments (eg., working memory, auditory memory, concept formation and abstract

problem-solving kills, etc.) were too much for her to be working three-quarters time, and Dr.

Lewis spedificdly recommended that plaintiff reduce her hours because her cognitive
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imparments were exacerbated by the fact that she was 4ill easly fatigued. This is entirdy
conssent with Dr. Pearce's opinion that plaintiff would be markedly limited in her ability to
mantan attention and concentration for extended periods and to complete a normal workday
without psychologicdly based symptoms. Like Dr. Lewis, Dr. Pearce based this concluson
on plantff's gpecific cognitive imparments (e.g., memory problems, indility to perform
complex or abstract tasks, inability to change focus, etc.). Thus, it is Dr. Kohrs opinion, not
the opinion of Dr. Pearce, that is inconagent with the other medicd evidence pertaning to
plantiff’ s nonexertiond imparments.

Dr. Kohrs opinion is dso incondgent with the evidence of record from plaintiff’s
former co-workers. Paintiff’s former supervisor, Rodney Franz, tedtified a the adminigtrative
hearing that when plantff returned to work after the accident she faled to complete tasks,
forgot assgnments, and was unadle to perform her tasks rdiably. Paintiff’'s former co-
worker, Barbara Webber, aso tedified about her observations of plantiff's mentd limitations.
She stated that even with regard to “smple things . . . she'd forgotten that that was a part of what
she was going to do. . . . [Slome things didn't get done. . . . That caused some problems and
we' d have to redo and back up things that we were trying to get done.” (Tr. a 77.) Also, “if she
would be working on something and something would distract her from it, then shed have a
hard time. Okay, where was I? What was going on? Or sometimes, just totaly forget that she
was working on something.” (Tr. a 78.) This testimony corroborates the medica opinions of

Drs. Lewis and Pearce, not Dr. Kohrs opinion.
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In sum, it is Dr. Kohrs opinion, not Dr. Pearce’'s opinion, that is inconsistent with all
of the other evidence in the record. The ALJs heavy reliance on Dr. Kohrs opinion is
unsupported by substantial evidence in the record. On remand, the ALJ shdl properly
reevauate dl three opinions and the weight that should be given to each.

B. The ALJ s Credibility Determination

An ALJs credibility determinations are peculiarly within the province of the finder of
fact, and the court should not upset the ALJs credibility determination if it is supported by
substantial evidence. Kepler v. Chater, 68 F.3d 387, 391 (10th Cir. 1995). Nevertheless, the
ALJs evduation must contain “specific reasons’ to support the credibility finding. Hardman
v. Barnhart, 362 F.3d 676, 678 (10th Cir. 2004); accord Soc. Sec. Rul. 96-7p, 1996 WL
374186, a *2 (Jly 2, 1996) [hereinafter SSR 96-7p]. The ALJs credibility findings “should
be dosdy and dafirmaivey linked to substantial evidence and not just a concluson in the
guie of findings” Hamlin v. Barnhart, 365 F.3d 1208, 1220 (10th Cir. 2004) (quotation
omitted); Hardman, 362 F.3d a 678-79 (same); see also SSR 96-7p, a *2 (credibility finding
mugt be “supported by the evidence in the case record, and must be sufficently specific to
make clear . . . the waght the adjudicator gave to the individud’'s statements and the reasons
for that weght”). The ALJ should consider factors such as the clamant’s daily activities, the
location, duration, frequency, and intensty of the individud's pain or other symptoms; factors
that precipitate and aggravate the symptoms; the type, dosage, effectiveness, and sde effects
of the damant's medicaion; persgent atempts to find rdief for pan and hs or her

willingness to try prescribed treatment; and whether the clamant has regular contact with a
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doctor. Hamlin, 365 F.3d at 1220 (quoting SSR 96-7p, a *3, and Huston v. Bowen, 838 F.2d
1125, 1132 (10th Cir. 1988)).

In this case, the ALJ noted that plantiff tedtified that she has problems dtting, usng a
keyboard, and understanding things, and that she was exhausted after four hours of work. She
aso stated that she could not work due to daily headaches and fatigue, and right arm, knee, hip,
and foot pan. She has right thigh pan when she sts and right foot, right knee, left leg, and
right hip pain when she waks and stands. She tedtified that she can St for thirty minutes at a
time and for two to three hours during an eight-hour workday; she can stand fifteen to twenty
minutes a a time, she has to eevate her right leg; she cannot grip things, she can type only
fifteen or twenty minutes and she cannot kneel or squat. The ALJ dtated that, athough he did
not doubt that plantff had some pan, her dlegaions were incondstent with the evidence as
awhole and were not credible.

The ALJ fird reasoned that plaintiff had made statements to her physica therapist that
were incondgent with dlegations of disabling imparments and her falure to follow through
with theragpy that was recommended by her doctor weghs heavily againgt her credibility. Like
much of the ALJs opinion, the ALJs reasoning on this issue is not supported by subgtantia
evidence because the ALJ faled to consder the record as a whole and instead simply relied
on condderations that, when viewed in isolaion, support his concluson. For example,
dthough the ALJ noted that on January 25, 2001, plaintiff informed her physica therapist that
she was not interested in jogging, weght lifting, and jump rope drills despite her physician’s
orders, the ALJ ignored other aspects of the physcd therapist’'s January 25, 2001, report
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which stated that plantiff “continues to perform her exercises a home’ and that she was not
interested in jogging, weight lifting, and jump rope drills because she was more concerned
about her rignt wrist range of mation. Further, athough the ALJ noted that on February 20,
2001, plaintiff informed her physical thergpist that she had not been very fathful with her
exercises at home, the physcd therapist’s February 20, 2001, treatment note actualy stated
that plantiff had not been very fathful with her cardiovascular exercises but that she had been
peforming her right foot and right wrist sretching activitiess The ALJ adso reasoned that
plantiff was discharged from physical therapy on May 2, 2001, because she had failed to show
up for her last two appointments. A look at the physical therapist’s prior treatment note on
February 20, 2001, however, reveds that it was anticipated that plaintiff would only be seen
for one more physicad thergpy vigt in any event. Thus, it gppears on badance that plaintiff
largdy abided by physcd thergpy directives except perhaps those pertaining to her
cadiovascular fitness.  Further, as plaintiff correctly points out, before the ALJ may rely on
a damat’'s falure to pursue prescribed medica trestment as support for the ALJs
determination of noncredibility, the ALJ should condder, among other things, whether the
treetment at issue would restore the clamant’s ability to work. Thompson v. Sullivan, 987
F.2d 1482, 1490 (10th Cir. 1993); Ragland v. Shalala, 992 F.2d 1056, 1060 (10th Cir.
1993). In this case, the ALJ did not find, nor is there any medica evidence to suggest, the
degree to which plantiff's ability to work would have been restored had she abided by any

particular physicd thergpy directives.

19




The ALJ dso relied on a report of plantiff's daly activities as reported in a
conaultative psychologica examination by Dr. Kohrs. Of course, this report by its very nature
focused on plantff’'s psychologcd capabilities rather than her physica capabilities.  Further,
the ALJ disregarded the much more thorough and updated report of dally living activities that
plantiff prepared on February 20, 2001 (Tr. at 215-18), which explains the problems that she
has caring for her own personal needs, the fact that she requires help cooking, rarely prepares
ful meds, and instead usudly prepares quick or frozen food or eggs or soup; that her mother
largely does the laundry for her; she needs help with housework; she moved to a townhouse
because she could no longer perform chores outsde the home, she has trouble remembering
to pay hills and often pays them lae she has trouble shopping insofar as she requires help
lifing and carrying heavy items and she gets headaches when dhe tries to comparison shop; she
has difficulty reading, and she no longer engages in her former hobbies of cooking, fishing,
camping, riding bikes, and skiing. Also, if the ALJ is going to rdy on plaintiff’'s daily activities
as she reported them to Dr. Kohrs, the ALJ must in dl fairness likewise consder plantiff's
andogous recitation of her daly activities as she reported them to Dr. Pearce in May of 2002.
At that time, plantff reported that she used to love to read and cook but has lost interest in
both snce the accident; she has difficulty managng her finances at times and sometimes pays
her bills late; her activities include spending time with family and friends, watching old movies,
and puttering around the house; and that she used to enjoy dancing, camping, and gardening, but
in addition to lodng interest in these activities she physcdly has been unable to do these
activities since the accident.
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Further, dthough the ALJ briefly acknowledged the testimony of plantiff's former
supervisor, Rodney Franz, and her former co-worker, Barbara Webber, the ALJ notably failed
to reconcile that testimony with plantiff's alegations of disbility. See CFR. 20 CFR. 8
404.1529(a), (0)(3) (dating the Commissoner will consder information provided by other
persons about the cdamant’s dally activities, efforts to work, how the imparment affects the
camant’'s ability to work, and pain). The ALJ dso faled to explan how plantiff's excelent
work higory and her attempt to return to work impacted her credibility. 1d. 8 404.1529(¢c)(3)
(sating the Commissoner will consder information about a camant’'s prior work record).
Further, dthough the ALJ recited al of the factors listed in 20 C.F.R. 8§ 404.1529, he did not
do a paticualy commendable job of discussng these factors. Rather, it appears that he
discussed isolated evidence in an effort to substantiate his decison to discredit her dlegations
of disadility. In a case such as thiss where a proper determination of plaintiff’s credibility is
paticualy citicd, the ALJ must peform a more thorough andysis of the evidence in
asesang plantiff's credibility. See, eg., Angel v. Barnhart, 329 F.3d 1208, 1213-14 (10th
Cir. 2003) (remanding for the ALJ to conduct a more thorough analysis and make more
specific findings regarding the plaintiff’ s credibility).

C. Whether Plaintiff Can Perform Alter native Work

As explaned previoudy, a step five, the Commissoner bears the burden of showing
that the damant retans the RFC to perform other work avaladle in the naiond economy.
Bowen v. Yuckert, 482 U.S. 137, 146, 148 & n.5 (1987); Rutledge v. Apfel, 230 F.3d 1172,

1174 (10th Cir. 2000); Haddock v. Apfel, 196 F.3d 1084, 1088 (10th Cir. 1999). In an
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atempt to satidy the Commissoner’s burden on this issue, the ALJ relied on tesimony from
a vocationd expet (a VE). Pantiff argues that the VE's testimony does not support the
concluson that she is capable of peforming aternative employment. She raises a variety of
argumentsin this regard.

Fird, the ALJ found that plantiff is “moderatdy” limited in the following menta
abilities  remembering locations and work-like procedures, understanding, remembering, and
carying out detalled indructions mantaning attention and concentration for extended
periods; completing a norma workday and workweek absent interruptions from
psychologicaly based symptoms, and performing a a consstent pace without an unreasonable
number and length of rest periods. The ALJ did not, however, define the term “moderate’ for
the VE. PHantff argues dting Folsom v. Barnhart, 309 F. Supp. 2d 1286 (D. Kan. 2004),
Frazee v. Barnhart, 259 F. Supp. 2d 1182, 1193 (D. Kan. 2003), and Nelson v. Commissioner
of Social Security Administration, 252 F. Supp. 2d 1148, 1164-1165 (D. Kan. 2003), that the
ALJ was required to define this term for the VE and, had he done so, the VE would have found
plantff unable to perform dternative work. The court has reviewed the cases relied upon by
plantiff, and finds that these cases do not support plantiff’'s argument. That is, they do not
dand for the propostion that further definition of the term “moderate’ is required as a matter
of law, nor do they support the propostion that any clamant who has these types of moderate
limitations must necessarily be found disabled. Rather, the courts reasoning in those cases

turned upon the facts and circumstances of those cases, induding the VES testimony from the
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adminidraive hearings. Thus, the court finds plantiff’'s argument in this regard to be without
merit.

Second, plantiff argues that the ALJs hypothetical question to the VE should have
included the mentd limitations found by Dr. Pearce that plantiff is “markedly” limited in her
ability to mantan attention and concentration for extended periods and to complete a norma
workday without interruption from psychologically based symptoms and is “moderatdy”
limted in multiple other areas. Paintiff correctly points out that the VE tedified that an
individud who is makedly limited in the ability to complete a norma workday absent
interruptions from psychologicaly based symptoms or to peform a a condstent pace without
an unreasonable number of rest periods would be unable to perform even unskilled work;
hence, plantiff would be undble to perform dternative work if she suffers from these
limitations As discussed in Section I11(A)(3), supra, the court is remanding this case to the
ALJ to reassess the weight that should be given to the opinions of Dr. Pearce, Dr. Lewis, and
Dr. Kohrs. On remand, to the extent that the ALJ determines that Dr. Pearce’'s opinion on
these matters is entitted to greater weight, the ALJ shal include these nonexertiona
imparments in plantiffs RFC and consequently the hypotheticd question to the VE.
Compare Gay v. Sullivan, 986 F.2d 1336, 1341 (10th Cir. 1993) (VE testimony can provide
substantial evidence to support the ALJs determinaion only if the damant's impairments are
reflected adequatdly in the hypothetical to the VE); Hargis v. Qullivan, 945 F.2d 1482, 1492
(10th Cir. 1991) (same), with Shepherd v. Apfel, 184 F.3d 1196, 1203 (10th Cir. 1999)

(hypotheticd to the VE need only include the limitations supported by the record).
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Third, plaintiff argues the ALJ rdied on the VE's tetimony in response to the wrong
hypotheticdl question. The ALJ presented two physicd limitation hypotheticd questions to
the VE. In the firg, the ALJ directed the VE to assume that plaintiff could perform grasping
and occasond fine manipulation with her dominant right hand only “infrequently,” and the VE
tedified that plantff would be unade to peform any dternative work. In the second
hypothetical, the ALJ directed the VE to assume that plaintiff had the ability to grasp
“occasondly,” and the VE then identified dternative work that plantff could perfform. The
ALJ ultimady determined that plantff has the RFC to peform these functions occasondly,
and he therefore relied on the VE's response to the second hypothetical in determining that
plantiff could peform dternaive work. The bass for the ALJs determination that plaintiff
could perform grasping and occasond fine manipulation with her right hand occasondly, as
opposed to infrequently, is not entirdy clear from the ALJs opinion. This concluson does
not appear to be supported by substantial evidence in the record given Dr. Harbin's opinion
regarding plantiff's work redrictions due to her musculoskeleta injuries, repeated comments
throughout plantiff’'s physcd therapy treatment notes regarding concerns about her right hand,
the report of William D. Kossow, M.D. that plaintiff demonstrated significant atrophy of the
right hand and decreased ranges of mation with the right wrig and joint, plantiff's tesimony
regarding the problems she has with her rignt hand, and the testimony of her former co-
workers. In light of the VE's testimony, the issue of whether plaintiff can peform these
functions only infrequently versus occasiondly appears to be a dispostive issue in determining

whether plantiff can perform dternative work.  Accordingly, on remand, the ALJ shal more
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thoroughly andyze the evidence of record pertaning to this limitation, reevaluate whether
plantiff's suffers from this limitation infrequently or occasiondly, reflect the appropriate
limitation in the RFC and, consequently, rdy on the VE's answer to the appropriate
corresponding hypothetica question.

Ladly, plantiff correctly points out that remand is required because the ALJ faled to
reolve conflicts between the VE's tetimony and the Dictionary of Occupationd Titles
(DOT). The VE tedified that plaintiff could perform approximately ten to fifteen percent of
the sedentary, unskilled job base.  Specificaly, he identified three types of work: (1)
aurvelllance monitor a&¢ DOT 379.367-010 with 50 jobs in the region, 500 in the state, and
20,000 nationdly; (2) cashier &t DOT 209.567-014 with 400 jobs in the region, 2,400 in the
state, and 200,000 nationdly; and (3) call-out operator at DOT 237.367-014 with less than 50
jobs in the region, 200 in the state, and 10,000 naiondly. The ALJ sdtisfied his obligation to
ask the VE whether the VE's testimony conflicted with the DOT, see Haddock v. Apfel, 196
F.3d 1084, 1089 (10th Cir. 1999) (requiring the ALJ to inquire of the VE about any
discrepancies); Soc. Sec. Rul. 00-4p, 2000 WL 1765299 (Dec. 4, 2000) (same) [hereinafter
SSR 00-4p], and the VE tedtified that there were not any discrepancies. In fact, however, it
appears that the VE's tetimony may very wdl conflict with the DOT liding for cashier
because plantiff contends and the Commissioner does not dispute that this listing requires
frequent reaching, handing, and fingering, which are activities that would be precluded even
by the ALJs less redrictive hypotheticd question that plaintiff is limited to peforming

grasping and occasond fine manipulation with her right hand only occasondly. “When
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vocationa evidence provided by the VE . . . is not consigent with information in the DOT, the
adjudicator must resolve this conflict before rdying on the VE . . . evidence to support a
determination or decison that the individua is or is not disabled.” SSR 00-4p. Accordingly,
the ALJ is required to address and resolve this apparent conflict between the VE's testimony
and the DOT cashier listing at 209.567-014. In addition, plaintiff correctly points out thet if
the ALJ does not resolve the discrepancies pertaning to the cashier postion, which would then
preclude reliance on the cashier podtion in determining whether she can peform dternative
work, then the ALJ mus reassess whether the dterndive postions of surveillance monitor and
cdl-out operator exig in substantiad numbers in the national economy. See Allen v. Barnhart,
357 F.3d 1140, 1144 (10th Cir. 2004) (remanding for ALJ to determine whether the plaintiff
could perform dterndive work that exigs in ggnificatt numbers where the plaintiff could not
perform certain types of work identified by the VE given her RFC).

The parties have both dropped footnotes in which they mention one last item, which is
the extent to which plantff should be awarded benefits based on her first application.
Although the parties mentioned this issue, they have not squardly addressed this issue in their
written submissions, and the ALJ likewise did not explicitly address this issue.  Accordingly,
the court declines to address this issue based on the record currently before the court. On
remand, the ALJ is directed to daify the extent to which plantff is entitted to an award of

benefits based on her first gpplication.
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IT IS THEREFORE ORDERED BY THE COURT that the Commissoner’s decison

is reversed and remanded for further proceedings consstent with this memorandum and order.

IT ISSO ORDERED this 3rd day of September, 2004.

g/ John W. Lunggrum
John W. Lungstrum
United States Digtrict Judge
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